
196 

48 CFR Ch. 2 (10–1–10 Edition) 227.7101 

(7) Executive Order 12591 (Subsection 
1(b)(6)). 

(b) Does not apply to computer soft-
ware or technical data that is com-
puter software documentation (see sub-
part 227.72). 

227.7101 Definitions. 
(a) As used in this subpart, unless 

otherwise specifically indicated, the 
terms ‘‘offeror’’ and ‘‘contractor’’ in-
clude an offeror’s or contractor’s sub-
contractors, suppliers, or potential 
subcontractors or suppliers at any tier. 

(b) Other terms used in this subpart 
are defined in the clause at 252.227–7013, 
Rights in Technical Data—Non-
commercial Items. 

[56 FR 36389, July 31, 1991, as amended at 60 
FR 61598, Nov. 30, 1995] 

227.7102 Commercial items, compo-
nents, or processes. 

Section 2320(b)(1) of Title 10 U.S.C. 
establishes a presumption that com-
mercial items are developed at private 
expense whether or not a contractor 
submits a justification in response to a 
challenge notice. Therefore, do not 
challenge a contractor’s assertion that 
a commercial item, component, or 
process was developed at private ex-
pense unless the Government can dem-
onstrate that it contributed to develop-
ment of the item, component or proc-
ess. Follow the procedures in 227.7103– 
13 and the clause at 252.227–7037, Vali-
dation of Restrictive Markings on 
Technical Data, when information pro-
vided by the Department of Defense 
demonstrates that an item, component, 
or process was not developed exclu-
sively at private expense. However, 
when a challenge is warranted, a con-
tractor’s or subcontractor’s failure to 
respond to the challenge notice cannot 
be the sole basis for issuing a final de-
cision denying the validity of an as-
serted restriction. 

227.7102–1 Policy. 
(a) DoD shall acquire only the tech-

nical data customarily provided to the 
public with a commercial item or proc-
ess, except technical data that— 

(1) Are form, fit, or function data; 
(2) Are required for repair or mainte-

nance of commercial items or proc-
esses, or for the proper installation, op-

erating, or handling of a commercial 
item, either as a stand alone unit or as 
a part of a military system, when such 
data are not customarily provided to 
commercial users or the data provided 
to commercial users is not sufficient 
for military purposes; or 

(3) Describe the modifications made 
at Government expense to a commer-
cial item or process in order to meet 
the requirements of a Government so-
licitation. 

(b) To encourage offerors and con-
tractors to offer or use commercial 
products to satisfy military require-
ments, offerors, and contractors shall 
not be required, except for the tech-
nical data described in paragraph (a) of 
this subsection, to— 

(1) Furnish technical information re-
lated to commercial items or processes 
that is not customarily provided to the 
public; or 

(2) Relinquish to, or otherwise pro-
vide, the Government rights to use, 
modify, reproduce, release, perform, 
display, or disclose technical data per-
taining to commercial items or proc-
esses except for a transfer of rights mu-
tually agreed upon. 

227.7102–2 Rights in technical data. 

(a) The clause at 252.227–7015, Tech-
nical Data—Commercial Items, pro-
vides the Government specific license 
rights in technical data pertaining to 
commercial items or processes. DoD 
may use, modify, reproduce, release, 
perform, display, or disclose data only 
within the Government. The data may 
not be used to manufacture additional 
quantities of the commercial items 
and, except for emergency repair or 
overhaul, may not be released or dis-
closed to, or used by, third parties 
without the contractor’s written per-
mission. Those restrictions do not 
apply to the technical data described in 
227.7102–1(a). 

(b) If additional rights are needed, 
contracting activities must negotiate 
with the contractor to determine if 
there are acceptable terms for transfer-
ring such rights. The specific addi-
tional rights granted to the Govern-
ment shall be enumerated in a license 
agreement made part of the contract. 
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